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Problem  statement.    For  fifty  years  within  the  territory of  Ukraine  was  valid  the Criminal Procedure Code  of “the  old  pattern”  which  was  ratified  in  the  Soviet Union  in  1960. Though  on  20 January 2012  a  new  Criminal Procedure Code  of  Ukraine  took  effect  which  is  considered  to  be  a  significant  step  on  the  way  of  reforming  of   the  penal  justice  of  Ukraine.
      Keeping  in  mind  the  new  Criminal Procedure Code  of  Ukraine, lawmakers  considered  the  field  proven  experience  of   certain  European countries, decisions  of  the  European Court of Human Rights  as  well  as  local  practices.Provisions  of  the  new Criminal Procedure Code  of  Ukraine  are  based  on  the  Concept  approved  by  the  National  Security  Council  and  established by Presidential Edict  of  8  April  2008, #  311.  While  preparing  the  provisions of  the  new  Criminal Procedure Code  of  Ukraine  lawmakers  considered  the  main  issues   of  European Human Rights Convention, requirements  of  the  European Court of Human Rights, the Committee of Ministers of the Council of Europe  as  well  as  due practices  of  certain  countries  of  Western Europe (Germany, Italy, France), Eastern  Europe (Poland, Bulgaria, Serbia, Moldova, Estonia, Lithuania, Latvia), the  countries  of  English-American  law  system (the  USA, Great  Britain).

        Due to  the  new  Code  here  have  been  significant  changes in  criminal  procedure, especially  it  regards  preventive  measures. Such  provisions  demanded  improvement  because  one  of  the  drawbacks  of  the Criminal Procedure Code  of  Ukrainian  Soviet  Socialist  Republic was  the  choice  of  preventive  measures  and  their  revocation  for  they   were  applied  despite  the  fact  that  the  person  under  trail  had  not  been  found  guilty.

Introduction.  The  article  is  based  on  scientific  works  of  known  Ukrainian  scientists, judges  and  lawyers  such  as  H. Kozhevnikova, S. Smokova, V.Popeliushko, A. Grishina, etc.

 The  goal  of  research  is  to  analyze  the  new  provisions  of  the   Criminal Procedure Code  of  Ukraine  regarding   preventive  measures  and  reasons  for  their  application.

The  object  of  the   study.  Most  of our  attention  is paid to  the  preventive measures, that  is  to  the  measures  which  will  make  the  suspect, the  accused, the  defendant  carry  out their responsibilities  under  the  Code. Criminal  procedure  cannot  do  without  preventive  measures  because  due  to  them  we  have  legal  and proper  procedure  of  a  criminal  case. 

      One  of  the  most  important issues  related  to  the  practice  of  prejudicial  inquiry and trial  is  application  of  preventive  measures  as  one of  the  types  of duress  in  view  of  the  fact  that    the person  (the  suspect, the  accused, the  defendant)  is  limited  in  his/her  freedoms  and  inviolability of the person. We  can  judge  the  level  of  freedoms  the person  enjoys  within the  state  according to  the  balance  of  state  and  private  interests  described in Procedural Law.  

As  ii  has  already  been  said  Ukrainian  lawmakers considered  the  main  issues   of  European Human Rights Convention, requirements  of  the  European Court of Human Rights, the Committee of Ministers of the Council of Europe  as  well  as  due practices  of  certain  countries  of  Western Europe  on  the  one  hand and  the  bitter  experience  of  the  Ukrainian  Soviet  Socialist  Republic  on  the  other. Thus, we  have hope  that only  those  who  have  committed  severe  and  especially  severe  crimes  will  be  held  in  custody  for  the  reasons of non-fulfillment  of  judicial  duties, interference  of  judicial  investigation.  Such  will  be  held  in  custody  for  the reason  of  going  on  a  trial.

       First, we  should  state  that  according to the  new  Criminal Procedure Code  of  Ukraine  preventive  measures  have  become  baker-ups  of  criminal  production  according  to  paragraph  2  of  Article  131. While  according  to  the ‘old’ Code  preventive  measures  were  considered  to  be a  single  element  according to  Article  148  of the  Criminal Procedure Code  of  Ukraine (1960).

       Such  measures  might  be  taken  in  view  of the  fact    that  the  suspect, the  accused or  the  defendant could  avoid  investigation, continue  criminal  activity or  interfere with  establishment of  truth.

     Second, the  list  of  preventive  measures  has  changed  as  compared  to  the  Code  of  1960. For  example, Article  176  of the  Criminal Procedure Code  of  Ukraine  determines  that   measures  of  restraint  are  as  follows:

1) personal  commitment;

2)  personal  warranty;
3)  bail;
4) house  arrest;

5)  custody.

In  the  new  Code  we  have  fundamentally  new  measures  such as  home detention,  though  we  don’t have  some  old  ones  such as recognizance  not  to  leave; guarantee  of  labour  collectives  and  organizations.

       While  determining a measure of restraint which  is not  related  to  imprisonment  besides  the  obligation  to  appear  before  court  the  suspect  or  the accused  may  have  additional  duties  such as  not  to  leave  from  a  settlent  without permission  of   the  investigator, prosecutor or  judge,  not to  visit  places  determined  by the  court, to complete course treating for narcotic or alcoholic dependence, to take pains on looking for a job or place of studies, to hand  in  the  passport that  enables  the  person  to  enter  or  leave  the  territory of  Ukraine to  corresponding  organs.
     The  present  Code  confirms  the  use  of electronic  controls  such  as  some  electronic  device  or  a chip which  enables  to  watch a location. Electronic  devices  may  be applied  on the  basis  of  court decision.

       Personal  obligation.
    Personal commitment consists in submission on the suspect, accused of an obligation to perform duties   imposed on him by investigating judge, court. 

The suspect, accused is notified, in written form against his signature, of duties imposed on him, and advised that in case  of non-observance, he  may be  applied a more strict measure, and he  may be  imposed  a  pecuniary penalty in the amount of 0.25 to 2 times minimum wages. Control over the observance of personal commitment shall be carried out by investigator, and if the case 

is in the course of court proceedings, by public prosecutor.

      The  suspect  or  the  accused  may  have  personal  obligations as  follows:

· to  arrive  on  every  call  of  court  or  any  other  state  body;

· to  arrive  to  certain  officials within  a  specified  period  of  time;

· not  to  leave  from  a  settlent  without permission  of   the  investigator, prosecutor or  judge;
· to  inform  the  investigator, prosecutor or  judge if there  have  been  changes  in  the  places  of  work  or  study;
· to  restrain  from  intermingling  with  any  person  defined  by  the  investigator or  the  judge;
·  not to  visit  places  determined  by the  court;
· to complete course treating for narcotic or alcoholic dependence;

· to take pains on looking for a job or place of studies;

· to hand  in  the  passport that  enables  the  person  to  enter  or  leave  the  territory of  Ukraine to  corresponding  organs;

· to  wear  electronic  controls.

As  we  can  see  here  the  suspect  or the  accused  has  more  obligations  which  are  not  limited with  only  one  obligation  i.e. not  leave  his/her  residence.

       Personal  warranty.

   Personal warranty consists  in  the  giving  by  persons  whom investigating judge,  court regard  as worthy  of confidence, of a written obligation that they warrant the observance by the suspect, accused with duties imposed on him  and undertake, if necessity should arise, to bring him to the agency of pre-trial investigation or to court at first request.  Number of warrantors  shall be determined by  the investigating judge,  court which chooses  the measure of 

restraint concerned. Presence of a single warrantor may be recognized as sufficient only if he is a person worthy 

of special confidence. 

      Warrantors  are  advised  of  what  criminal  offense  the  person  concerned  is  suspected  or  accused,  of  the statutory  punishment  for  the  commission  thereof,  of  warrantor’s  duties  and  of  the  implications  of  non- fulfillment, of the right to waive assumed obligations and the procedure for the realization of this right. 

      Warrantor may waive assumed obligations before the emergence of grounds for his liability. In such case, he   shall ensure the appearance of the suspect, accused at the agency of pre-trial investigation or court for disposal  of the issue of replacing his measure of restraint for another one. 

      In case of non-fulfillment by warrantor of assumed obligations, he shall be imposed pecuniary penalty in the  amount: 

1)  in proceedings on  a  criminal  offense  punishable by  imprisonment  for a term of  no  more  than three  years, or by other, less severe punishment, of two to five times minimum wages; 

2) in proceedings on a crime punishable by imprisonment for a term of three to five years, of 5 to 10 times  minimum wages; 

3) in proceedings on a crime punishable by imprisonment for a term of five to ten years, of 10 to 20 times  minimum wages; 

4) in proceedings on a crime punishable by imprisonment for a term of over ten years, of 20 to 50 times   minimum wages.
        Bail 

        Bail  consists  in  paying  in  of  funds,  in  the  legal tender of  Ukraine,  to  a  special  account  determined  according to the procedure approved by the Cabinet of Ministers of Ukraine, with the purpose of ensuring the  observance by the suspect, accused of obligations imposed on him, on condition of reverting the paid-in funds to  the  State’s  revenue  in  case  of  non-observance  of  such  duties.  

 Bail may be paid both by the suspect, accused himself and by any other physical or legal person (bail bondsman). No legal person in the state or municipal ownership,  or one financed out of  a local budget, State  budget or  that of the Autonomous Republic of Crimea, or in the charter capital of which  there is a stake that  belongs to the State or to an enterprise in public or communal ownership shall be a bail bondsman.  When bail is applied as a measure of restraint, the suspect, accused shall be informed of his duties and  implications of  non-fulfillment, and  the  bail  bondsman, of  the  criminal offence  that  the  person concerned  is 

suspected  or  accused,  the  statutory  punishment  for  the  commission  thereof,  the  duties  of  ensuring  proper  behavior of the suspect, accused and his appearance upon summons, as well as implications of non-fulfillment 

of such duties. 

     Where a bail is posted pursuant to a ruling of the investigating judge or court issued in respect of a person  to  whom  a  custodial  restraint  is already  applied,  the  above  information  shall  be  provided  by  an authorized 

officer of the place of confinement.  

      The amount of bail shall be determined by investigating judge, court with due account of circumstances of the criminal offense, of the property and family status of the suspect, accused, other data on the person and 

risks. Bail amount shall be required to sufficiently guarantee the fulfillment by the suspect, accused of obligations imposed upon him, and may not be deliberately crippling for him. 

       The amount of bail shall be determined within the following limits: 

1) 1-20 times the minimum wage –in respect of a person suspected or charged with the commission of a  minor or medium-gravity offence; 

2) 20-80 times the minimum wage –in respect of a person suspected or charged with the commission of a grave offence; 

3) 80-300 times the minimum wage –in respect of a person suspected or charged with the commission of  an especially grave offence. 
       In exceptional cases, where the investigating judge or the court finds that the bail in the amount specified will not suffice to ensure fulfillment of the obligations imposed on  a person suspected of or charged with the  commission of a grave or especially grave offence, the bail may be established in the amount exceeding 80 or 300 times the minimum wage accordingly.

    House arrest 

    House arrest consists in prohibition to the suspect, accused to leave his home, on the 24-hour basis or during a certain period of day.  House arrest may be applied to a person who is suspected or accused of committing a crime punishable 

by imprisonment. 

    A ruling on application of the measure of restraint in the form of house arrest shall be transferred for execution to the body of internal affairs at the suspect’s, defendant’s place of residence. 

   The  body  of  internal  affairs  concerned  shall  be  required  to  immediately  put  on  record  the  person  subjected to the measure of restraint in the form of house arrest, and inform of that the investigator, or court if  the measure of restraint has been applied in the course of court proceedings. 

   Officers of the body of internal affairs may, with the purpose of exercising control over the behavior of the  suspected,  accused  that  is  under  house  arrest,  come  to  the  person’s  home,  demand  oral  or  written 

explanations regarding issues related to the carrying out of duties imposed on his/her, and use electronic means  of control. 

   The  term  of  validity  of  the  order  issued  by  an  investigating  judge  concerning  the  period  of  keeping  a  person  under  a  house  arrest  may  not exceed  two  months.  If  necessary, the  period  of house arrest may be extended upon request of public prosecutor within the framework of pre-trial investigation 

subject to the procedure. The aggregate duration of house arrest  during  pre-trial  investigation  may  not  exceed  six  months.  Upon  termination  of  this  period,  the  ruling  concerning application of the measure of restraint in the form of house arrest shall be valid  no longer, and the measure of restraint shall be deemed revocated.

    Keeping in custody 

    Keeping in  custody  is  an  exceptional  measure  of  restraint  enforced  exclusively  if  public prosecutor proves that none of the less strict measures of restraint can prevent risks.  

    Custody as measure of restraint shall not apply except as follows– 

1) a person suspected of or charged with an offence the primary punishment for which by law is a fine in the amount exceeding 3000 times the minimum citizen’s income, exceptionally where the public prosecutorhas proven that the suspect, accused person   failed to fulfill the obligations imposed upon him when an earlier measure of restraint or failed to comply as  prescribed with the requirements concerning depositions of bail and submission of documentary proof of such 

deposition; 

2) a person with prior record of convictions who is suspected of or charged with an offence punishable by imprisonment of up to 3 years, exceptionally where the public prosecutor, in addition to the grounds provided for by Article 177 of this Code, has proven that such person, when at large, was fleeing pre-trial investigation or  trial, obstructed criminal proceedings or has been notified of suspicion in the commission of another offence; 

3) a person without prior convictions who is suspected of or charged with an offence that according to law is punishable by imprisonment of up to 5 years, exceptionally where  the public prosecutor, in addition to the grounds provided for by Article 177 of this Code, has proven that such person, when at large, was fleeing pre-trial investigation or trial, obstructed criminal proceedings or has been notified of suspicion in the commission of another offence; 

4)  a  person  without  prior  convictions  who  is  suspected  of  or  charged  with  an  offence  punishable  by imprisonment of more than 5 years; 

5) a person with prior record of convictions who is suspected of or charged with an offence punishable by imprisonment of up to 3 years; 

6) a  person wanted by competent authorities  of  a foreign state for commission  of  a criminal offence  in connection  with  which  the  issue  of  extradition  to  such  foreign  state  for  the  purpose  of  instituting  criminal proceedings  against  him  or  execution  of  the  sentence  may  be  decided,  in  the  manner  and  on  the  grounds provided by this Code or an international treaty of Ukraine to which the Verkhovna Rada of Ukraine consented to be bound. 

      The investigating judge, court when making a ruling on application of custody as a measure of restraint  shall be required to determine an amount of bail sufficient for ensuring that the suspect or the accused should comply with the duties provided for by this Code, except as provide otherwise. 

The investigating judge, court shall indicate in their ruling what duties are imposed on the  suspect, accused  person if  bail  is posted,  implications  of failure  to fulfill such duties, justify the amount of bail selected, as well as feasibility of its application in the case that such decision is 

made in criminal proceedings. 

    The investigating judge, court when rendering a  decision  on  application of  custody as  a  measure  of restraint  may put aside a decision on the amount of bail in criminal proceedings– 

1) in the matter of a violent offence or one involving threat of violence; 

2) in the matter of an offence causing death of an individual; 

3) in regard of the person who has violated the terms of a bail selected earlier as a measure of restraint, within the same set of proceedings.
       Third, according to  Article  177  of the  Criminal Procedure Code  of  Ukraine  the  purpose  of  a  measure  of  restraint  is  to  ensure  the  compliance  of  the  suspect  or  accused,  with procedural obligations imposed on him, as well as to prevent attempts to:  
1) hide from pre-trial investigation agency and/or the court; 
2) destroy, conceal or  spoil  any  of  objects or documents that have essential importance for  establishing circumstances of criminal offence;  
3)  exert unlawful  influence on  the victim,  witness, another  suspect,  accused,  expert  or  specialist  in the same proceedings;  
4) commit similar or the same criminal offence, or continue the criminal offence of which he is suspected, charged. 
       Grounds for  enforcement of  a  measure of restraint shall  be the existence of  reasonable suspicion  of  having  committed  a  criminal  offence,  as  well  as  the  existence  of  risks  that  provide  sufficient  grounds  to  investigating judge, court to believe that the suspect, the accused or the convicted person can commit actions specified in part one of this Article. The investigator, public prosecutor may not initiate application of a measure of restraint without grounds provided hereunder.
       Measures  of  restraint  may  be  applied either  during  the  pre-trail  investigation  or  the  trail  Thus, according  to paragraph  4  of  Article 176  of the  Criminal Procedure Code  of  Ukraine  measures  of  restraint  shall  be  enforced:  during  pre-trial  investigation,  by  investigating  judge  upon motion of investigator approved by public prosecutor, or upon motion of public prosecutor; and during trial, by  court upon motion of public prosecutor.   

       Also  the  new  provision of  paragraph 3 of  the  Article  176 of the  Criminal Procedure Code  of  Ukraine  should  be  considered  as  a positive  one. It  reads: investigating judge, court shall deny enforcement of a measure of restraint unless investigator, public prosecutor  proves  that  circumstances  established in the  course of  considering  the  motion  on  enforcement  of measures of restraint are sufficient for belief that none of the less strict measures of restraint specified in part one of this Article, can prevent the risk or  risks proved in the  course of consideration.
        Article  178 of the  Criminal Procedure Code  of  Ukraine  says  that to decide on the issue of choosing a measure of restraint, in addition to the existence of risks  investigating judge, court, drawing  upon materials submitted by parties to 

criminal proceedings, is required to assess the totality of circumstances including: 

1) importance  of  available  evidence  concerning  the  commission  of  criminal  offence  by  the  suspect, accused; 

2) severity of punishment which can be imposed on the person concerned if the suspect, accused is found guilty of the commission of the criminal offence he is suspected, charged of; 

3) age and state of health of the suspect, accused; 

4) firmness of social relations the suspect, accused has in the place of his permanent residence, including whether he has a family and dependants; 

5) whether the suspect, accused has the place of permanent employment or study; 6) reputation of the suspect, accused; 

7) property status of the suspect, accused; 

8) previous convictions of the suspect, accused; 

9) compliance by the suspect, accused with terms of previously enforced measures of restraint, if any; 

10) existence of the notice that the person concerned is suspected of having committed another criminal offence 

11) the amount of property damage, in causing which a person is suspected or accused, or the amount of proceeds, resulting from committing a criminal offense a person is suspected or accused, and also, the validity of available evidence justifying the appropriate circumstances.
       Conclusion.  According  to  the  new Criminal Procedure Code  of  Ukraine  investigator  or prosecutor are  obliged  to  prove  the  investigating  judge  the  validity of  choosing one  measure  of  restraint  instead  of  choosing  a  less  severe  one, and  the  court  is  due  to consider  all  the  circumstances. The  abovementioned  changes  will  help  to  avoid abuse  in  view  of  the  fact  that  investigators and  prosecutors often  apply  keeping  in  custody  as  a  means  of  pressure.

       We  can  conclude  that  the  new  code   will  improve  legal  regulation  in  the  field of  criminal  justice  introducing  European  values  and principles.
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У статті розглядаються питання класифікації заходів забезпечення кримінального провадження згідно чинного нині Кримінального процесуального кодексу України, що прийнято Верховною Радою у другому читанні 13.04.2012 р., наводиться авторське бачення цієї проблематики.
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В статье рассматриваются вопросы классификации мер обеспечения уголовного производства согласно действующему Уголовному процессуальному кодексу Украины, принятому Верховной Радой  во втором чтении 13.04.2012 г., приводится авторское видение этой проблемы.
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Karpenko M.I., Zoria O.D., Malova O.O. Constitutional rights advocacy in the context of criminal procedure actions

Issues of criminal procedure actions classification under the current Criminal Procedure Code of Ukraine adopted by the Parliament in the second reading on April, 13, 2012 are considered. Authors' insights into the given problem set are offered. 
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